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In the M a w  of 
1 

Rcqpcsts for Review of the 1 
Decision of the 1 
Universal Service Administrator by 1 

1 

1 
1 

Burgundy Farm Country Day School 1 
Alexandria, Virginia 1 

1 

Brooklyn. New York 1 
1 

Prairie-Hills Elementary School District No. 144 ) Filt NO. SIB-252724 
Hazel Crest, Illinois 

1 
School District of the Wisconsin Dells 1 
Wisconsin Dells, Wuconsin 1 

) 
Sword Municipal School District 1 File NO. SLD-3 12485 
Stafford, Texas 1 

1 
Federal-State Joint Board on 1 CC D a t  No. 96-45 
Universal Service 1 

Banning Unified SchoaI District 1 File No. SLD-226998 
Banning, California 

F& NO. SLD-191800 

Our M y  of Refuge School ) Fik NO. SLD-203596 

Fie No. SLD-245387 

, 
I 

ChaqestotheBoardofDirectorsofthe 1 CC DWht NO. 97-21 
National Exchange Carrier Association, Inc. 1 

Adoptd February 10, w103 

By the Telecommunications Acccss Policy Division, Winline Competition Bureau: 

R e i d  February ll, 2003 

1. The Tclccommunications Access Policy Division (Division) has under considdon 
the abovecaptioned Requests for Review of &cisions issued by the Schools and Libraries 
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,- Division (SLD) of the Universal Service Actministrative Company.' These requests seek review 
of SLD decisions pursuant to section 54.719(c) of the Commission's rules? 

issue a decision resolving a request for review of matters properly before it within ninety (90) 
days unless the time period is extend~d.~ The Bureau extcnded by sixty (60) days thc rime 
period for considering h e  Requests for Review: The Bureau requires additional time LO review 
the issues presented. Accordingly, we extend by an additional thirty (30) days the deadline by 
which the Bureau must take  actio^ regarding the instant Requests for Review of decisions by the 
SLD. 

2. The Commission's rules provide thnt the W h h e  Competition Bureau Purcau) must 

3. Accordidgly, IT IS ORDERED. pursuant to section 54.724(a) of the Commission's 
mks, 47 C.E.R. (5 54.72qa). that the time period for taking acaon in the above-captioned 
Rcquests for Review IS EXTE?+DED BY an additional thirty (30) Jays to March 19,2003, for 
the Request for Review tiled by Banning Unified SchooI District, Banning, California; to March 
6,2003, for the Request for Review Ncd by Burgundy Farm Country Day School, Alexandria, 
Virginia; to March 19,2003, for the Request for Review filed by Our Lady of Refuge School. 
Brooklyn, New York; to March 17,2003, for the Rquest for Review filed by Prairie Hills 
Elementary School District No. 144, Hazel Crest, Ninok; to March 6,2003, for the Kcquest for 
Review filed by School District of the Wisconsin Dells, Wisconsin Dells, Wisconsin; to March 
31,2003, for the Request for Review filed by Stafford Municipal School District, Stafford, 
Texas. 

F t.7EDERAL COMMUNrCATIONS COMMlSSlON 

Mark G. Seifcrt 
Deputy Chief, Telecommunications Access Policy Division 
Whline Competition Bureau 

' LeDw from Roben Rivem, B&g Unified School Manic& filed Sqptomba 20,2002, Letter Piom KCWy Neal 
and Jerry Marchildon, Burgundy Farm Country Day School, Bled Sepwnbn 9.2002; Letter from Regina M. 
Padron. Our Lady of Rofuge School, filed September 20.2002: Lcaer from 3. Kay Gila, Prairie Hills Elembuy 
School District No. 144, filed Sepvmba 17.2002; Latter &om A m  Gissal and Abut King, Schoul District of 
Wisconsin Dells. filed September 9,2002; Latex from Charlotte Holden. Stafford Municipal School District. f3.d 
OCMber 4.2002 (Rcqlutr for Review). 

' See Reqwuts fa Review. Section 54.719(c) offhe Commission's rules plovidcr that any pcrson aggrieved by an 
d o n  taka by R division of the Adminfsmmr may seek review from the Commission. 47 C.F.R. I 54.719(~). 

' 47 CE.k 8 54.72qa). 

" Requests for Review of Dscisions qfthe UnivCrsal S~rvtcr Adnunutrutor by Ballimorc County Public Schonk. 
Towson. Maryhnd, et oL. FuLrralStare Joint B o d  on Uniwrsal Sewice. Changrs in the Board uf Directors of t k  
National Brchange Carrier Associarion. Inc., CC M e t  Nos. 96-45 and 97-21. Order, DA 03-38 (Wir. Corn Bur. 

e- rel. Jan. 9,2003). 

2 



In the Matter of 
1 

Request for Review of the 
Decision of the ) 
Universal Servicc Administrator by 1 

Copan Public Schools 
copan, obhoma 

1 

1 
Filc NO. SLD-2623 1 

1 
Federal-State Joint Board on 1 CC Docket No. 96-45 
Universal Service 1 

Changes to the Board of Directors of the 
National Exchange Catrier.Association, Inc. 

CC Docket NO. 97-21 

ORDER 

Adopted: March 14,2000 Reltssed: March16,uH)o 

By the Commission: 

Oklahoma (Copan). that was received by tho C0mmission on September 17,1999.’ Copml’s 
Lctttr of Appeal seeks review of a decision of the Schools and Libmi@ Division (SLD) of the 
Universal Scrvict Administrative Company (USAC or Administrator)),z pursuant to which SLD 
denied Copan’s request to change a service provider for the 1998 funding year. This procem is 
referred to ss a Service Provider Identification Number (SPIN) cbangc request For the reasons 
discussed below, we modify the current categories of permissible SPIN changes and permit a 
SPIN change whenever an applicant ccrtifics that (1) the SPIN change is dowed undcr its state 
and local procurement rule and under the terms of rho contract between the applicant and its 
original m i c e  provider, and (2) tbe applicant bas n o m  its original service provider of its 
intent to change service providers. 

1. This Order grants the Letter of Appeal of Copan Public Schools, Copan, 

~ ~~ 

Lertcr 5om D d b a  W. Morelmd, Jr. Supaintaxh~  cop^ pubiic Schcals, to Federal Commdc8lions 
CommirsiW (mui Sqx 17,1999) ( k U u  of A m ) .  

a Section 54.719(c) of the Cods ion’s  mlm pmvide~ rher my pasm rggrievcd by m scrim taken by a division 
of the Adrrdniseuor may seek review from thc CommissiOa. 47 C.P.R I 54.719(c). 
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I. BACKGROUND 

2. Under the schools and libraries universal service support mechanism, eligible 
schools, libraries, and consortia that include eligible schools and libraries. may apply for 
discounts on eligible klecommunications services. Internet access, and internal connections.3 In 
the Universal Service Order, the Commission determined that competitive bidding is the most 
efficient means for ensuring that eligible schools and libraries arc informed of the choices 
available to them and receive rhc lowest prices.' Thus, the Commission's rules require eligible 
schools and libraries to seck competitive bids for all services eligible for discounts? To comply 
with the competitive bidding rcquiremcnt, thc Commission's d e s  quire that an applicant 
submit to the Administrator a completed FCC Form 470, in which the applicant sets forth ils 
technological needs and lists the senices for which it seeks discounts." The AdministMlor must 
post thc FCC Fom 470 to its web site, where it CM be considered by all potential service 
providers.' The applicant then must wait 28 days and "carefully consider all bids submitted" 
before selecting a service provider, subject to any state or local procurement rules.' Once the 
FCC Form 470 has been posted for 28 days and the applicant has signed a contract for eligible 
services with a service provider. the applicant must submit a completed K C  F;orm 471 
application to notify the Administrator of the services that have been ordered, thc scrvicc 
providtr with which the applicant has signed a contrsct. and an estimate of the funds needed to 
cover the discounted portion of the price of the eligible services? 

In adopting rules governing the application and competitive bidding processes, 
the Commission did not address tbe situation in which a school or library would change service 
providers after the school or library has submitted an Fcc Form 471 application designating a 
particular service provider. Tndeecl. section 54.504(c), which makes commitments of suppon 
contingent upon the applicant's filing of an FCC Form 47 1 identifying thc service provider with 
which the applicant has signed a contract, makes no provision for a change d providers once a 
commitment of support has been nlade.'' To avoid penalizing an applicant that discovers only 
after filing its FCC Form 471 that i t s  service pmvider i s  unwilling or unable to provide service to 

3. 
-. 

47 C3.R. 85 54.502,54.503. 

Fedd-Starc  h i n t  Board an Universal &rviee, CC W No. 96-45, Report and (Mer, 12 FCC Rcd 8776.9M9, 
pare 480 (1997) (Universal &mice M e r ) .  as amasd by Fa&mlSrota Joint &wdm Uniwrsal Service, CX 
Docket Na 9645. Ema. FCC 97-157 (ml. June 4.1997). q @ n d  in part. nwrsd h pan, and remanded b t p f i .  
T m  @e of Public Utilify Cowrrrl V. FCC, 183 E3d 393 (5' Cir. 1999) (afhning Universal Srrvice Order in p;m 
iind revcnaing and remanding on unrelated grou~~I~). paidons fwc~r r .  pendine 

47 CF.R ti 54.504. 

47 CFB. P 54.504@)(1). (bX3). 

47 C.F.R. Z 54504(bX3). 

47 CER 08 54.504&)(3), (bX4); 5451 I@). 

47 C.F.R P 54.504(c). 

47 C.F.R. 8 54504(c). 

2 
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the applicant, SLD announced. after consultation with Commission staff, that SPIN changes 
would be allowed when a service provider: (1) refuses to participate in the schools and libraries 
support mechanism; (2) has gone out of business; or (3) has breached its contract with the 
applicant.” The SLD guidelines require an applicant to submit spi f ic  documentation to 
establish the applicant’s entitlement to each of these exceptions.’ Thc guidelines also require 
that the substitute service provider selected have participated in the applicant’s competitive 
bidding proce~s.’~ 

IL COPAN’S APPEAL 

On April 5 ,  1999, Copan submitted a letter to SLD informing SLD of its intent to 
change service providers.’‘ Copan cxplaincd that the SPIN change was noccrsitatcd by the fact 
that United Systems, the service provider originally listed on its FCC Form 471 as its provider of 
internal connections, hsld mlocated to another city and, therefore, was unable to provide Copan 
with “continuous ~ i ~ c . ~ ’ ~ ~  On August 18,1999, SLD denied the reque~L’~ In its letter. SLD 
statcd that it could p t  SPIN change quests only if the applicant’s servicc provider: (1) 
refuses to participate in the schools and libraries program; (2) has gone out of business; or (3) 
has breached its contract with the applicant. The Administrator determined that Copan’s 
submission did not satisfy any of these criteria for granting a SPlN change and. therefore. denied 
Copan’s recqu~st.’~ 

5. 
detern?fnation of the Administrator and find that Copan did satisfy the appropriate criteria for 
granting a SPIN change.’’ Copan states that, in connection with United Systems’ decision to 
relocate to a larger market, United Systtms had hfonned Copan that provision of service to 
Copan was not a priority and that it presently was not adequately staffed IO fulfill its obligations 

” Universal Service Admbiseative Company, Schools md Libraties Division. “SPlN Correction and Change 
Pmcedures:’ SLD web ai& I h n p : / ~ . S l . U ~ i V ~ ~ ~ . ~ ~ ~ ~ Q ~ p .  

For example. an applicant alleging that Iu originally eh~em service provider refuses Io partidpate in thc schools 
and libanticia suppofl mechanism murt provide documnretlaa of the provIdcr’s refusal to parddpate and the 
applicant’s nodfication to the provider rhat the lppliaat is t e d ~ t i a f j  the coniract or rentiship.  Universal 
Service Administwive Company, Schodr md llbnrrim Mvision, “SI” C4-m aod Change Pmwdun%,” SLD 
web sib, ~ p ~ w w w . s l . u n i v e ~ ~ e . ~ ~ ~ ~ s p & . a ~ .  

‘’ Univasd Service Administnrtive CanPMy. Schools and Likaries Division. dPIN Corrtction and Change 
Roced\lrg:’ SLD web &. /h\tpJwww.sl.uaidservic~.org/R&&~a$p. 

undaed (filed April 5,1999) (April 5,1999 Law). 

’* April 5.1- tstry. 

’’ Leacr fromSchaOL0 hnd titania Division. U n i v d  Service Adminismtivc Compa~y, to Delben Maeland, 
CON Public Schools (dated Aug. 18,1999) (August IS, 1999 mor). 
I’ August 18.1999~ctter. 

Is Letter of Appeal nt 1. 

4. 

In the Letter of Appeal that is before us, C o p  asks US to reverse the 
,- 

Letter from Dclben Moreland, Supehtmdent. Copan Public Schools, to the Schools aod Libraries Corporation, 1.I 

f-- 

3 
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c 

to h e  sch00l.'~ Copan understood that United Systems wouId not be able to provide service to 
Copan for a full year. Copm interpreted Unitcd Systems' pronouncements as indications of 
breach of contract by United Systems. evidenced by i ts failure to provide the service as originally 
awed upon. Consequently, Copan contracted with a substitute provider that agreed to provide 
the service ai a rate lower than that previously agreed to by United Systems." B a d  on its view 
that United Systems breached its contract with Copan. Copan argues that its substitution of 
service providers does fall within one of the enumerated exceptions and, therefore. that SLD 
should have appmved its reguest to substitute sewice providers. Finally. to the extent that it had 
no notice of any restrictions on its ability to substitute service pmvi&rs during the time period in 
question, Copan contends that the imposition of such restrictions "after the fact" constitutes a 
violation of Copan's right to due process?' 

DISCUSSION 

A. Revised Policy on SPIN Changeti 

6. In this Or&, we m o d i  the cumnt categories of permissible SPM changes and 
pennit a SPIN change wheaever m applicant ccaifics that (1) the SPLN change is allowed under 
its state and local procurement rules and under the terrns of the contrect between the applicant 
and its origioal service provider, and (2) the applicant has notified its original service provider of 
its intent to change service providers. We will no longer restrict SPIN changcs to those 
categories cumntly coumcrated in the SLD guidelines (Le., service provider nzfuses to 
participate. has gone out of business, or has breached its contract). to avoid penalizing an 
applicant that either would be entitled to a SPIN change under thc current guidelines but for a 
lack of particular documenfatioo, OT whose justification for a SPIN change, however reasonable, 
may not fit squarely within the existing three exceptions. We therefore nccd not address whether 
Copan's situation falls within one of the previously enurncrated situations in which an applicant 
may substitute service provides. 

on our belief that we cannot anticipate the variety of circumstances under which it may be 
reasonable for an applicant to substitute service providers. Although we do not wish to 

,- 

7. We decline to maintain particular categories of permissible SPIN changcs based 

"LMsrofAppIP[l. 

" In a tclcphone convasstiw with Comadzsioll Wtp. Copm i n d i d  that the rubriarre provider. Banner 
Cornnunidom, did not participate In the wmpctltlve biddlng proossr for service ta CopM. As explained by a 
reproamntive for Copm, United Sy~sma. Copan's ODiginJlY rel#tcd provider, was rhe lowept priced bidder am~ng 
the mnC providas that pprricipued in tbe compcritive bidding.  cop^ rEQtg tbat the bids received by rhe two 
nmaining providers were substantially Ypha sod, hd clrprn t a n  requid LO select one of these. Copan could not 
have 8fWded the mmdiscounted portion of the bid pdce nod would have had to forego receiving the sc7vice. 
Around tbe time that United System had announmi its inmtioa to docate. Copm became aware of Banner 
Cornmicadons. a newly eotnblished ervice provider W offered the service at a lower price than the pricc at 
which United Systems had agreed IO povide m0 service. 

zlLetraofAppealatl. 
A 

4 
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encourage service provider substitutions." we recognize that circumstances for applicants and 
providers may change over thc course of a relationship, as appears to have been the caw in 
Copan. Accordingly, where an applicant determines that a SPIN change is allowed under its 
state and local procurcmcnt rules and under the contract between the applicant and its original 
provider, we will not limit the applicant's ability to substitute providers or otherwise deny the 
applicant the benefits of u n i v e d  Stfvice support. 23  his policy in consistent with the 
Commission's cxptcss goal of affording schools and libraries maximum flexibility LO choose the 
offering that meets their needs most effectively and cffici~ntly.~~ 

6. Fundcng Level Not to E x d  Level Requtbi  on FCC Form 471 

8. In allowing service provider substitutions, we will not permit a substitute service 
providci to receive funding for a service in an amount exceeding the a m n t  requested on the 
applicant's FCC Form 471 for thi~ service, Rather, a funding request in such a situation may be 
funded only up to the amount originally requested by the applicant on its FCC Form 471. 
Adopting this limitation on the amount of funds requested is consistent with h e  position that has 
been taken in other schools and libraries appeals.25 In addition, such a limitation is critical to 
enabling the Administrator to project the level of demand for the schools and libraries support 
mechanism and to implement the Commission's rules of priority. BS neccssary.26 

Such changes can bc dimptive to the Administrator and the piutia and the proc&ng of sucb qucyts is likely 
t 0 e n t l i l a d d i ~ b u r ~ o n t h e ~  or. 

*' We do not antidpate that a sfhool would tamirute a co#act with a d a  provider without legal justificrtirn, 
since to do so could place dre scbool la jeopardy of snit in state COWL If M a p p l i d s  cdglnal service provider 
dispum thc appUunt's legal jwtific*tion far tmmiWing a cmbW with that provider, we now that our 

Ratba, in light of theCommifslon's longsunding policy of rdusing to adjudicate private coarmCt law qLlcdtions for 
which a faum exist0 in the state coll~, a state wun and not the Connnisrkm Is the approprtart forum for rrmlaring 
such a detamination. Scc Lisrmcn' Qrrild v. FCC. 813 F.2d 465,469 @.C. Cir. 1987) ( h g  with approv~l 
Commiuion'n "longtanding policy of refusing to adjudicate private contract law ~utstlons for which a f m m  exists 
in rhc Bate cants."). 

*.' ~ n i w m a ~  Sewice o r d ~ r .  12 FCC RCXI at 9029. ~II.  48 I .  we aotc howev~r. that, 
applicants greater faritude to substinue acrvicc providan, wa catinue IO roquin appkaats to report tod seek 
ppprwpl for SPIN chanp+s from the Adminiwomr. Reponing such changes help to amre that applicants and the 
setvice providers with whom they contract arc in c o n p l i  with the Commissii'i univm-14 m i w  program 
m1U. It continw to be necwruy fa appltcanu to lppTbc the Administrator of SPIN changes In d e r  to allow the 
Administrator to da#minc, for example, whctha service pmvldeet 
M o ~ s w a .  the nponhg of SPW changer is nocc#ssvy 50 that tke Adminiamor cao corrsaly proceri the paymot of 
discauntc to eenics providers. 

l5 Rqu&.for Review of the Scranr~n School Dturic~. Snrmron. PennsylvanQ. CC Docket Nos. 96-45,97-21, DA 
00-20 (Con Car. Bur. 2000) (oawitbstanding applicant'$ enw on its FCC Form 471, applicant WPP limited to 
mount of fundiaprequeasd do rhe Fw: -471). 

26  he NICS of priority, c s t a b l i s ~  in tha Commission'c ~ f i h  O&r on ~ ~ ~ i d e r a r l o n .  govern the mannor in 
which discaurts am lllocsrsd when available ibndlng Is lesa t h ~  total demmd and L fmg window i s  in effect. 
FbclerrJ-Stute Joint Board on UniWr#al Scrvice, CC Docket No. 96-45, Fm hds on Reconsideration. 13 FCC 
Rcd 14915,14934, p a .  31 (1!398). 

dsrtrmintwa ' to pemrit 8 SFlN Chpn$c in th rbwld not PreJUdgC drc pudts' right8 Uader that CDRttllCt. 

wc am providing 

digibk DO furnish the opBcifir4 W ~ I X U .  

5 
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C. Participation in Initial Bidding by Substitpte Service Provider 

9. In considering Copan's Letter of Appeal, we permit the service provider 
substitution that took place, notwithstanding the fact that the substitute service provider selected 
did mt participate in the initial competitive bidding process for service to Copan. Given that 
Copan fully complied with the 28day posting requiement, and all service providers had the 
opportunity to compete to provide the requested service?7 we find that the substitution of a 
newly identified service provider subsequent to the filing of Copan's W;rC Form 471 docs not 
compromise the benefits derived from competition in Copan's initial competitive bidding 
process. Indeed. the fact that the substitute service provider agrccd to provide the service at a 
lower price than the prices at which the other bidders, including Copan's originally selected 
service provider, had o f f d  to provide the same service, suggests that the competitive process 
may be enhanced by permitting substitutions of providers whose bids arc received outside the 
28-day competitive bidding process. 

to select a scrvice provider solely because the provider submitted a bid in connection with the 
school's initial competitive bidding, despite the fact that the provider's price may be less 
competitive or the service i s  in some manner less suitable for the school than that of another 
provider that submitted a bid lam in the process. Such a holding would be inconsistent with our 
goal of atTording schools aad libraries flexibility to derennine the offering that mts their needs 
most effectively and efficiently.28 Just as we cannot anticipate the variety of factud 
circumstances in which it may be reasonable to substitute service providers. we likewise cannot 
anticipate the circumstances in which it may be seasonable to select a substitute service provider 
that did not participate in the initial competitive bidding for that applicant. For example, if the 
original bidders are no longer willing to provide the requested service, or if the applicant 
discovers a provider offering more competitive prices. then we believe that the applicant should 
have the flexibility to select the provider w h  mvicc offering best meets h e  applicant's needs. 
Accordingly, when! an applicant has complied with the Commission's compatitivc bidding 
requirement, has determined that a service provider substitution is permitted under the terms of 
the contriit with its original service providw and relevant state or local laws, and has notified its 
original provider of its intent to change providers, we decline to confine an applicant's choice of 
a substitute service provider solely to those providers that participated in the applicant's initial 
competitive bidding process. 

documenaon consistent with paragraph 6 above within 30 days of the release date of this 

10. To hold otherwise could place the Commission in a position of requiring a school 

? 

1 1 ,  To effcctuatc the decision above, we will permit Copan to file with SLD 

'' The competitive biddin# requirunont is 0weaiDSd in section 54.5orKa) of the Commisim's rules. That section 
pravides in relevant pan chat "an olirgblr Jchool, library. or ccisoctium that includes an eligible scchoal or library 
shall seck competitive bids. purswnt to the requiremSau established in this subpert, for all services cligible for 
support under 88 54.502 and 54.M3. competitive bid[ding] rcquhmeatu apply in addidon to mite and local 
compaieive bid[dinp] rpquiremam and are not intendad to preempt wch stare or local requiremeok." 47 C.F.R. ri 
54.5W(a). 

28 Universal Service Or&r, 12 FCC Rcd at 9029, para. 481. 
/- 

6 
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Order. We direct SLD to consider the submitted documentation md act In accordance with this 
Ordcr. 

N. oRDERINGCLAU!3F, 

12. Accordingly, IT IS ORDERED, pursuant to sections 1 4 ,  and 254 of the 
Communications Act of 1934, as amended, 47 U.S.C. $6 151-154 and 254, and sections 54.719 
and 54.722 of the Commission’s des. 47 C.F.R. 90 54.719 and 54.722, that the Letter of Appeal 
filed on September 17,1999, by Copan Public Schools of Copan, Olclahoma IS GRANTED to 
the extent provided herein. 

FlEDERAL COMMUNICATIONS COMMlSSION 

Magalie Roman Salas 
Secretary 

7 
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